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).
COMPLAINT

This civil administrative action is instituted pursuant té the authority vested in the
Administrator of the United States Environmental Protection Agency (EPA) by Section 14(a) of
the Federal Insecticide, F ungigide and Rodenticide Act (“FIFRA” or “the act™), 7 U.S.C. Section
1361(a). Complainants are supervisors in the Legal Enforcement Program and the Techﬁical
Enforcement Program within the Office of Enforcement, Compliance and Environmental Justice,_
~ Region 8, EPA, who have been duly authorized to ihstitute this action. This proceeding is
subject to EPA's "Consolidated Rules of Practice Governing the Administrative Assessment of
Civil Penalties and the Revocation or Suspension of Permits," 40 C.F.R. part 22 ("Coﬂsoli‘dated

Rules of Practice").



DEFINITIONS

Pesticide is defined by 40 CF.R. § 1%2 .3(s) as “any substance or mixture of substances
“intended for preventmg, destroying, repelhng, or mltwatlng any pest or intended for use -
asa plam regulator, defoliant, or desi‘ccant LD

Registrant is defined by 7 USC § 2(y) as “The term v‘registrant’ means a person who has
rsgistered any pesticide pursuant to the provisions of this subchapter."

Producer and produce are defined by 7 USC § 2(w) as "The term ‘producef’ means the
- person who manufactures, prepares, compounds, propagates, O processes any pestici_de or
device or active ingredient used in producing a pesticide. The term ‘produce’ means to
manufacmre, prepare, compound, propagate, or process any presticide or device or active
ingredient used in producing a pesticide. The dilution by individuals of formulated
pesticides for their own use and according to the directions on registered labels shall not
of itself result in such individuals being included in the defmiﬁon of ‘producer’ for
purposes of this subchaptsr.“
Make Available for Use is defined by 40 C.F.R. § 171.2(b)(2) as “to distribute, sell, ship,
deliver for shipment, or receive and (having so received) deliver, to any person. However,
the term excludes transactions solejly between persons who are pesticide Vp’roducers,
registrants, vwholyesalers, or retail ssl]ers, acting only in those capacities.”

To Distribute or Sell and other grammatical variations of the term such as “distributed or
sold” and “distribution or sale,” is defined by 40 C.F.R. § 152.3(j) as “the acts of

distributing, selling, offering for sale, holding for sale, shipping, holding for shipment,
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delivering for shipment, or receiving and (having so receivéd) delivering or offering to
deiiver, or releasing for shipment to any person in any State.”

Establishment is defined by 7 USC § 2(dd) as “The term ‘establishment’ means any
place where a pesticide or device or active ingredient used in producting a pesticide is -

produced, or héld, for distribution or sale.
GENERAL ALLEGATIONS

EPA haé jurisdiction over this matter pursuant to Section 14(a)(1) of FIFRA, 7 US.C.
Section 1361(a)(1). |

Respondent, Town of Ridgway, (“the Respondent”) is a "person"_ within the meaning of |
Section 2(s) of FIFRA, 7 U.S.C. Section 136(s), and is therefore subject to regulation.
Section 25(a)(1) of FIFRA, 7 U.S.C. § 136w(a)(1), provides authority for the
prémulgation of regulations to carfy out the terms and provisions of FIFRA. In
accordance with that authority, EPA has promulgated and published regulations which
appear at 40 C.F.R. parts 150 through 186.

Respondent engages in, from time to time, and among othe,f acﬁvities, weed and pest k
control operations within the legal boundaries of the Town of Ridgway in Ridgway,

Colorado.
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'and set out as if fully stated herein.

. _ COUNT 1 ,
(Sale and or Distribution of an Unregistered Pesticide)

i

Paragraphs one through ten of the general allegations are incorporafed by this reference

|

On or about August 10, 2004, Mr. David Golden, an EPA employee and credentialed
enforcement inspector (“EPA Inspector”), conducted an inspection at Respondent’s
facility.

On of about August 10, 2004 (“the In§pection”), the EPA Inspector met with

" Respondent’s Town Manager, Mr. Greg Clifton, and presented his enforcement

credentials, and obtained the consent of Mr. Clifton to conduct the enforcement
inspecﬁon. |

During the inspection, Respondent stated to the EPA Ihsj)ector that Respondent had
mixed and used an acétic ééid solution (“the Solution”) for the purpose of conﬁolling ,
white clover, a weed, on Respondent’s property during 2003 and on or about July and
Aﬁgust, 2004.

During the Inspection, the EPA Inspector observed four 55-gallon drums éf acetic acid in
Respondent’s Parks shop.

During the Inspection, Responden.:t’s employee, Mr. Danny Powers, statéd to the
Inspector that Respondent.mi-xes the Solution which it uses to cohtrol, among other
things, white clovef, and that it is formulated as follows: 1. one gallon of a 20% acetic
acid/water solution; 2. two ounces of orange oil; 3. two to three ounces of Dr. Bonner’s

peppermint soap; and 4. two to three ounces of molasses.
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Respondent’s employee Mr. Danny Powers stated to the Inspector that he had mixed and.
loaded the Solution into a backpack sprayer and made said sprayer available to Mr. Paul
Gerwig, a seasonal employee of Respondent, and that Mr. Gerwig applied the Solutioﬁ on
August 9 and 10, 2004, to white clover, a weed, for the purpose of controlling thte h
clover, on Respondent’s property.

Respondent mixes and produces the Solution at Respondent’s Parks Shop facility.
Respbndent distributes or has distributed the Solution to some of its employees for the
purpose of controlling white clover, a weed, on Respondent’s property.

Respondent has not obtained a pesticide registration from EPA to produce or manufacture
the Solution. | |

Respondent’s use of the Solution for the purpose of controlling white clover constitutes a

“pesticidal use.

Respondent, by mixing and producing the Solution without obtaining .a pesticide
registration from EPA for the Solution, has produced an unregistered pesticide.
Respondent, by distributing and providing the Solution to some of its employees for the
purpose of coﬁtrolling white clover, has distributed an unregistered pesticide.

Section 12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), makes it a violation of FIFRA
fora persoﬁ to sell or distribute an unregistered pesticide.

Respondent, by its conduct of producing an unregistered pesticide and distributing the
same to some of its eniployees for the ‘pﬁrpose of controlling white clover, é weed, has

violated Section 12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(2)(1)(A).



26.

27.

28.

29.

30.

_ COUNT 2 , ‘
(Production of a Pesticide in an Unregistered Establishment)

\
i
Paragraphs one through twenty-five of the general allegations and Count | are

incorporated by this reference and seit'out as if fully stated herein.

Respondent mixes and produces the Solution at-'Respondent’s Parks Shop .facility.
Respondent has not obtained an EPA Pesticide Produce; Establishment number frpfn
EPA for activities associated with its conduct of mixing and producing, or i}aving mixed
and produced, the Solution at Responitlent’s Parks ‘Shop facility.

Section 12(a)(2)(L) of FIFRA, 7 U.S.C. § 136j(a)(2)(L), makes ita violation of FIFRA
for a person to manufacture or prodube a pesticide in an establishment that is not

registered with EPA as an EPA Pesticide Producer Establishment.

Respondent, by its conduct of manufacturing or producing a pesticide in an establishment

that has not been registered with EPA as an EPA Pesticide Producer Establishment, has

violated Section 12(a)(2)(L) of FIFRA, 7 U.S.C. § 136i(@)(2)(L).
PROPOSED CIVIL PENALTY

Section 14(a)(1) of FIFRA, 7 U.S.C. § 136l(a)(1) and 40 C.F.R. Part 19, authorizes the

assessment of a civil penalty of up t0 $5,500.00 for each day of each violation of FIFRA.

Agency policy with respect to assessment of civil penalties under FIFRA is governed by EPA's

Enforcemcnt Response Policy for the Federal Insecticide, Fungicide and Rodenticide Act




m&, Julir 2, 1990, Which provides a rational and consistént method for applying the statutory
penalty fact‘orsv to the ciréumstances of specific cases. A copy is enclosed as Comblaiqant’s
Exhibit 1. |

In arriving at the assessment of the penalty speciﬁedkbelow, EPA, as requirned'bysection A
14(a)(4) of FIFRA, 7 U.S.C. § 136/(a)(4), has taken into consideration the folloWing, as known to
Complainant at this time:
| - The size of Respondent's buéinéss;

- | Respondent's ability to continue in business in light of the proposed pénalty; and

- - The gravity of the'alleged violation(s). “

The réasoning behind the proposed penalty in this matter is detailed in the Penalty
Calculation Narrative and the FIFRA Penalty Calculation Worksheet, incorporated herein by
refefence and enclosed as Complainant's Exhibits 2 and 3, respectively. |

Based on the above considerations, EPA proposes to assess the following civilvpenalty for

~each of the violations described above:

COUNTI " $ 5,850

COUNTII $ 6,500
TOTAL PROPOSED PENALTY $ 12,350
TERMS OF PAYMENT

If you do not contest the findings and assessments set out above, payment of the penalty for
the violations may be forwarded to EPA. Payment must be made, within (thirty) 30 calendar days of
receipt of this complaint, by sending a certified or cashier's check payable to "Treasurer, United
States of America," in care of:



U. S. EPA, Region VIII

(Regional Hearing Clerk)

Mellon Bank ‘

P. 0. Box 360859M

- Pittsburgh, PA 15251
i ‘ v

A copy of the check must be mailed simultaneously to the attorney listed below.
Payment of the penalty in this manner shall constitute consent by the Respondent to the

assessment of the penalty and a waiver of the Respondent's right to a hearing on this matter.

NOTICE OF OPPOBTUNITY FOR HEARING

This administrative civil penalty proceeding will be conducted pu_rsuanf to the Consolidated
Rules of Practice, 40 C.F.R. part 22, a copy of which is enclosed with this complaint. Pursuant to
these rules, you have the right to request a hearing to contest any faptual allegation set forth in the
complaint or the propriety of the proposed penalty. Ifyou (1) wish to contest the factual claims made
in this Complaint; (2) wish to contest the propriety of the proposed penalty; or (3) believe that yéu
are entitled to judgment as a matter of law, you must file a written answer andv a copy within thirty
(30) days after this Complaim is served. Should you choose to contest any aspect of this Complaint
your answer must (1) clearly and directly admit, deny, or explain each of the factual allegations
contained in the Complaint; (2) briefly sti:ate all facts and circumstances, if any, which constitute
grounds for a defense; (3) state the facfs which you dispute; and (4) specifically request an
administrative hearing, if desired. Failure to deny any of the factual allegations in the Complaint will
constitute an admission of the undenied allegations. The Answerand a copy shall be sent to the EPA
Region 8 Hearing Clerk, 999 - 18th Street, Suite 300, Denver, Colorado 80202-2466. Please send a

copy of the Answer and all other documents which you file in this action to the attorney noted below.



IF YOU FAIL TO REQUEST A HEARING, YOU WILL WAIVE YOUR
RIGHT TO FORMALLY CONTEST ANY OF THE ALLEGATIONS SET
FORTH IN THE COMPLAINT.
IF YOU FAIL TO FILE A WRITTEN ANSWER WITHIN THE THIRTY (30)
CALENDAR DAY TIME LIMIT, A DEFAULT JUDGMENT MAY BE
ENTERED PURSUANT TO 40 C.F.R. § 22.17. THIS JUDGMENT MAY
- IMPOSE THE PENALTY PROPOSED IN THE COMPLAINT.
You are further informed that the Consolidated Rules of Practice prohibit any ex parte
(unilateral) discussion of the merits of any action with the Regional Administrator, Regional Judicial
Officer, Administrative Law Judge, or any person likely to advise these officials in the decision of
the case.
SETTLEMENT CONFERENCE
EPA encourages all parties against whom a civil penalty is proposed to pursue the possibility
of settlement as a result of an informal conference. Therefore, whether or not yourequest a hearing, -
you may confer informally with the Agency concerning (1) whether the al'leged"vioiations in fact
occurred as set forth above, or (2) the propriety of the proposed penalty in relation to the size of your
operation, the gravity of the violation, and the effect of the prbposed penalty on your ability to
continue in business. The request for an informal conference does not stay the running of the thirty
(30) day time périod_ for requesting a hearing and filing an answer.

To explore the possibility of settlement in this matter or if you have questions, please contact

the attorney listed below.



Date:

Date:

Date:

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, REGION VIII,

pFF ICE OF ENFORCEMENT, COMPLIANCE,
AND ENVIRONMENTAL JUSTICE,

Complainant..

By:
Michael T. Risner, Director
David J. Janik, Supervisory Enforcement Attorney
Legal Enforcement Program

|

By:
Elisabeth Evans, Director
Technical Enforcement Program

Dana J. Stotsky

Senior Enforcement Attorney
Legal Enforcement Program
Colorado Bar # 14717
Phone: (303)-312-6905
FAX: (303) 312-6953
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Date:_ Jiame | 2005

Date: Juwel, 2005

’Date: /407 g/{ ZO&S—'

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, REGION VI,
OFFICE OF ENFORCEMENT, COMPLIANCE,
AND ENVIRONMENTAL JUSTICE,

Complainant.

Legal Enforcement Program

By: Efis alodU £voanp
Elisabeth Evans, Director
Technical Enforcement Program

By: L .

Dana J. Stotgky V
Senior Enforcement Attorney
Legal Enforcement Program
Colorado Bar # 14717
Phone: (303)-312-6924
FAX: (303) 312-6953

10



IN THE ‘MATTER OF: Town ’of Ridgway,
Docket No. FIFRA-08-2005-0005
| r
i
i

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true original and one eopy of the COMPLAINT,
AND NOTICE OF OPPORTUNITY FOR HEARING along with the followmg Complainant’s
Exhibits:

1. Enforcement Response Policy for the Federal Insecticide, Fungicide and
Rodenticide Act (FIFRA), July 2, 1990. ' ’

2. Penalty Calculation Narrative, dated July 18, 2005.
3. FIFRA Penalty Calculation Worksheet, dated July 18, 2005.

And. other enclosed documents:

1. Consohdated Rules of Practice Governing the Administrative Assessment of Civil
Penalties, Issuance of Compliance or Corrective Action Orders, and the
Revocation, Termination or Suspension of Permits. 40 C.F.R. part 22.

2. U.S. EPA Small Business Resources, dated May, 2003, EPA 300-F-03-001.

were hand-carried to the Regional Hearing Clerk, EPA Region 8, 999 18th Street, Denver,
Colorado, 80202, and that a true copy of the same was sent certified mail to: :

Mr. Greg Clifton, Town Manager
(Registered Agent Address)
Town of Rxdgway

P.0.Box 10

Ridgway, Colorado 81432

alos el e e

Date v )\3}' Judith McTernan

11
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"XHIBIT
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ENFORCEMENT RESPONSE POLICY

"~ FOR THE R
FEDERAL INSECTICIDE, FUNGICIDE,. AND RODENTICIDE ACT (FIFRA)

Office of Compliance. Monitoring’
Office of Pesticides and. Toxic Substances
“U.S. Environmental Protection Agency

July 2, 1990

|57 Pé% oy |



Com lainant s
Penalty Calculation Narrative E x H [ B / T

~ Town of Ridgway E !

_ 1. To ensure a uniform and consistent enforcement response and application of the
statutory penalty criteria in the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), the
U.S. Environmental Protection Agency (EPA) developed the July 2, 1990 Enforcement Response
Pohcy for the Federal Insect1c1de Fungicide, and Rodentlc:lde Act (1990 Policy).

- 2. According to the 1990 Pohcy, the appropriate enforcement response for the sale and/or
distribution of a pesticide not registered under FIFRA Section 3 is a civil penalty. The
appropriate enforcement response for producing a pesticide in an establishment not registered
with EPA is also a civil penaity. The Town of Ridgway (Ridgway) is charged with one count of
distributing an unregistered pesticide (Count 1), and one count of producing a pesticide in an
unregistered establishment (Count II). :

3. FIFRA Section 14(a)(4) requires EPA to "consider the appropriateness of (a civil
penalty) to the size of the business of the person charged, the effect on the person s ability to
continue in business, and the gravity of the v1olat10n

4. Fo]lowing the guidance in the 1990 Policy, EPA <calculates a proposed civil penalty
using the following process. First, the gravity of the offense is identified using Appendix A of
~ the 1990 Policy. Appendix A identifies violations of distributing a pesticide that is not registered
under FIFRA Section 3 as a gravity level 2 violation. Appendix A identifies a violation of
FIFRA section 12(a)(2)(L) and FIFRA section 7(a) [“PRODUCED a pesticide or active
ingredient subject to the Act in an UNREGISTERED ESTABLISHMENT”] as gravity level 2.

5. Second, according to the 1990 policy, the size of business is taken into account. The
size of business is determined from the company’s gross revenues from all revenue sources
during the prior calendar year. When information concerning the size of business is not readily
available, the 1990 Policy directs the use of Category I size of business. This will remain the
base penalty value unless Ridgway can establish that it should be considered in a smaller
category. Thus, EPA has determined the size of the business category for Ridgway as Category I
(gross revenues over $1,000,000). )

6. Third, EPA used the above gravity and size of business components and the Civil
Penalty Matrix for FIFRA Section 14(a)(1) violations on page 19 of the 1990 Policy to determine
the dollar amount of the proposed penalty. Violations with level 2 gravity and in Business
Category I are assessed a penalty of $6,500 for each count. Thus, the 2 counts in this case have a
base penalty of $13,000. The base penalty includes a 10% increase in accordance with the Civil
Monetary Penalty Inflation Adjustment Rule.

7. The.l 990 Penalty Policy then directs that the actual circumstances of the violations be
- considered using gravity adjustment criteria listed in Appendix B of that document. The penalty
amounts determined from the matrix can be adjusted either upward or downward depending on
the specifics of the case known to EPA at the time of the penalty calculation. No gravity
adjustment was made for Count II since according to page 22 of the ERP, “The gravity of record
keeping and reporting violations are already considered in the dollar amounts presented in the

lof 2



FIFRA civil penalty matrices. Further, record keeping and reporting violations do not lend
themselves to utilizing the gravity adjustments listed in Appendix B. Therefore, first-time civil
penalties should be assessed at the matrix value.”

The following gravity adjustment values were used to evaluate the FIFRA v1olat10ns
associated with using a pesticide not reglstered under FIFRA Section 3:

(a) Pesticide: a value of 2 is a551gned as a similar product (Nature s Glory Weed and
Grass Killer Concentrate, EPA registration number 69836-1-63191, is 25% acetic acid) with the .
same main ingredient uses the Signal Word “Danger.”

(b) The human harm value was assigned a value of 1 as a similar product, described
above in (), calls for the use of protective eyewear when handling. The handler and mixer wore
safety glasses, which is not considered protective eyewear. As such, there was minor po‘eentlal
for harm to human health.

(c) The environmental harm was assigned a value of 0 as there are similar products that
are registered pesticides. As such, there was no potential or actual harm to the environment.

(d) The US EPA had no record of prior FIFRA violations by Ridgway during the last five
years and, therefore, a value of 0 has been a351gned for this component. _

(e) Culpability is assigned a value of 4 as the use of this product by Ridgway is a
knowing or willful violation of the stature. Colorado Department of Agriculture and EPA both
stated in writing to Ridgway that the use of this product would be use of an unregistered product
and a violation of FIFRA.

This results in a total gravity adjustment value of 7 for the violation associated with the
use of a pesticide not registered under FIFRA Section 3.

8. Using a Gravity Adjustment Value of 7, Table 3 in Appendlx C of the 1990 Pohcy
states to reduce the matrix value by 10%. Therefore, the penalty for Count I, the violation of
FIFRA Section 12(a)(1)(A), is reduced by $650, resulting in a final penalty amount of $5,850.
The penalty for Count I is assessed at the matrlx value of $6,500. _

9. Finally, EPA attempts to take into consideration what effect the calculated penalty
would have on the ability of Ridgway to pay based on limited information available to EPA.
Adjustments of the proposed penalty can be made at a later date should information warranting
such a change become available. No adjustments were made at this time.

10. In sum, EPA arrived at a total penalty of $12,350 for the Ridgway’s violations of

FIFRA Sections 12(a)(1)(A), and 12(a)(2)(L)7(a) by considering all of the FIFRA Sectlon
14(a)(4) penalty criteria through the use of the 1990 Policy.

P lotip,

Prepared by: David Golden Date: July 18, 2005

Z « 2




. b
FIFRA PENALTY CALCULATION WORKSHEET C‘OMP la "ﬂﬁ‘\’J
Respondent:  Town of Ridgway . E H B v
v PO Box 10 , ' _ x v , , T ~
Ridgway, CO 81432 | | 3
Prepared by: David Golden : _ '
Date: July 18, ZOOSWMA | |

Count 1 : Count I1

Appendix A -
1. Statutory violation : §12(a)(1)(A) §12(a)(2) (L)X a) -

2. FTTS code o | 1AA 2LA

3. Violation level 2 |2

Table 2 | N

4. Violatiqn category: §14(a)(1) or §14(a)(2) §14(a)(1) §14(a)(1)

5. Size of business category 1 |1

Table 1 ,
6. Base penalty , | $6,500 $6,500
~ (Base penalty includes a 10% increase in
accordance with the Civil Monetary penalty
Inflation Adjustment Rule.)

Appendix B
7. Gravity adjustments ; ;
a. pesticide toxicity 2 no adjustment

'b. human harm | 1

c. environmental harm

~d. compliance history

B JO | O

e. culpability

£, total gravity adjustment value .
(add items 7a-7e) 7

Table 3 7 :
g. percent adjustment - 10%

h. dollar adjustment | $650

8. Final penalty ' ’
(item 7h from item 6) - | 95,850 $6,500

9. Combined total penalty - -
~ (total of all Columns for line 8, above) ‘ | $12,350

141
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u.s. EPA Small Busmess Resources

lf you own a small business, the United States Environmental Protection Agency (EPA) offers
a variety of compliance assistance and tools to assist you in complying with federal and state
environmental laws. These resources can help you understand your environmental obligations, improve
compliance and find cost-effective ways to comply through the use of pollution prevention and other

innovative technologies.

Hotlines, Helplines and
Clearinghouses

EPAsponsors approximately 89 free hotlines and clearing-
houses that provide convenient assistance regarding
environmental requirements.

The National Environmental Compliance Assistance
Clearinghouse provides quick access to compliance
assistance tools, contacts, and planned activities from the
U.S. EPA, states, and other compliance assistance
providers: http://www.epa.gov/clearinghouse

Pollution Prevention Clearinghouse
: http://www.epa.gov/opptintr/library/ppicindex;htm

EPA’s Small Business Ombudsman Hotline can -
provide a list of all the hot lines and assist in deter-
mining the hotline best meeting your needs:

(800) 368-5888

Emergency Planni‘ng‘and Community R'ight-To-Know Act
(800) 424-9346

National Response Center (to report oil and h_aiardous

substance spills)
{800) 424-8802

Toxics Substances and Asbestos Information
(202)554-1404

Safe Drinking Water
(800) 426-4791

Stratospheric Ozone and Refrigerants Information
(800) 296-1996 .

Clean Air Technblogy Center
{919)541-0800

Wetlands Helpline
(800)832-7828

g ) Recycled/Recyclable . :
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Office of Enforcement and Compliance Assurance: http:Iiwww.epa.govlc:dmpliance

EPA Websites \
EPA has several Internet sites that provide useful.compli-
ance assistance information and materials for small
businesses. If you don't have access to the Internet at
your business, many public libraries provide access to the
Internet at minimal or no cost.

EPA’s Home Page
http//www.epa.gov

Small Business Assistance Program

-~ hitp://www.epa.gov/ttn/sbap

Office of Enforcement and Compliénce Assurance
http://www.epa.gov/compliance ~

Compliance Assistance Home Page
http://www.epa.gov/compliance/assistance

' Office of Regulatory Enforcement
~ hitp://www.epa.gov/icompliance/civil/index.html

Office of Site Remediation Enforcement
http://www.epa.gov/compliance/cleanup

innovative Programs for Environmental Performance
http://www.epa.gov/partners

Small Business Ombudsman
www.sba.gov/ombudsman

Ce

'lehéM '5

'hclosafe 2'




